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Relations Between the Branches: the Supreme Court
Edexcel A Level Politics — Paper 2, Topic 4
1. Key Terms
	Term
	Definition

	Separation of powers
	The distribution of governmental authority between the legislature, executive, and judiciary, intended to prevent excessive concentration of power in one branch.

	Fusion of powers
	The overlap between branches of government seen in the UK, most notably between the executive and legislature, since government ministers sit in and are drawn from Parliament.

	Checks and balances
	Mechanisms that allow one branch of government to limit or scrutinise the actions of another, e.g. judicial review of executive decisions or parliamentary scrutiny of government.

	Judicial independence
	The principle that judges should be free from political interference, protected by security of tenure, an independent appointments process, and immunity from being sued for judicial decisions.

	Judicial neutrality
	The principle that judges should act without personal political bias, applying the law impartially regardless of their own views.

	UK Supreme Court
	The final court of appeal for most UK civil cases (and criminal cases outside Scotland), created by the Constitutional Reform Act 2005 to formally separate the judiciary from the House of Lords.

	Constitutional Reform Act 2005
	Legislation that created the Supreme Court, reformed the office of Lord Chancellor, and established the Judicial Appointments Commission to strengthen judicial independence.

	Judicial Appointments Commission (JAC)
	An independent body responsible for selecting judges in England and Wales on merit, reducing direct political involvement in appointments.

	Judicial review
	The process by which courts examine whether a public body's decision or action was lawful, procedurally fair, and reasonable, potentially quashing it if not.

	Ultra vires
	Latin for ‘beyond the powers’ — a decision or action taken by a public body that exceeds the legal authority granted to it, which courts can strike down through judicial review.

	Declaration of incompatibility
	A statement issued by a UK court under the Human Rights Act 1998 that a piece of legislation is incompatible with the European Convention on Human Rights; it does not strike the law down but places pressure on Parliament to amend it.

	Weak-form judicial review
	A system, such as the UK's, in which courts can highlight incompatibility between law and rights but cannot strike down primary legislation, unlike ‘strong-form’ review in states such as the USA.

	Judicial activism
	A critical or descriptive term for courts taking an expansive view of their role, willing to challenge the government or interpret the law in ways that shape policy.

	Judicial restraint
	The principle that courts should defer to the elected branches of government on political and policy questions, intervening only on narrow legal grounds.

	Prorogation
	The formal end of a parliamentary session, after which Parliament stops sitting until a new session begins; the legality of its use was tested in the Miller/Cherry (2019) case.

	Devolution disputes
	Legal or political conflicts over the boundary between devolved and reserved powers, which can ultimately be resolved by the Supreme Court, e.g. over the legality of a further Scottish independence referendum (2022).


2. Core Knowledge
The separation of powers in the UK
· A partial, fused system: unlike the strict separation of powers in the USA, the UK's executive and legislature are fused — ministers sit in and are drawn from Parliament — though the judiciary has been made formally more independent since 2005.
· The Constitutional Reform Act 2005: removed the Law Lords from the House of Lords and created a separate UK Supreme Court (opened in 2009); ended the Lord Chancellor's dual role as head of the judiciary and a government minister; created the Judicial Appointments Commission to reduce direct political involvement in appointing judges.
· Judicial independence in practice: protected by security of tenure (senior judges can only be removed via a very difficult process), the sub judice rule limiting parliamentary comment on ongoing cases, and judges' immunity from being sued for their judicial decisions.
The role and powers of the Supreme Court
· Final court of appeal: the Supreme Court is the highest court for most civil cases across the UK and criminal cases in England, Wales, and Northern Ireland (Scotland retains its own final criminal court).
· Judicial review: the Court can rule executive or public body decisions unlawful if they are ultra vires, procedurally unfair, or irrational, and can quash the decision or secondary legislation as a result.
· Human Rights Act powers: the Court can issue a declaration of incompatibility where legislation conflicts with the European Convention on Human Rights, but this does not strike the law down — Parliament must choose whether to amend it, preserving parliamentary sovereignty (‘weak-form’ judicial review).
· What the Court cannot do: unlike the US Supreme Court, it cannot strike down a valid Act of the UK Parliament, reflecting the continued primacy of parliamentary sovereignty in the UK constitution.
Landmark cases
· Miller I (2017): the Supreme Court ruled that the government could not trigger Article 50 to begin the Brexit process using royal prerogative powers alone, and required parliamentary approval — a major check on executive power.
· Miller II / Cherry (2019): the Court unanimously ruled that Boris Johnson's prorogation of Parliament was unlawful, as it had the effect of frustrating Parliament's ability to carry out its constitutional functions without adequate justification.
· A and Others v Secretary of State for the Home Department (the Belmarsh case, 2004): the House of Lords (as the top court prior to 2009) declared the indefinite detention of foreign terror suspects without trial incompatible with human rights law, a landmark early example of judicial pushback on executive security powers.
· Scottish independence referendum reference (2022): the Supreme Court ruled that the Scottish Parliament could not legislate for a further independence referendum without Westminster's agreement, illustrating the Court's role in resolving devolution disputes.
The judicial power debate
· Case that judicial power has grown significantly: the Human Rights Act, the creation of a separate Supreme Court, and high-profile rulings such as Miller I and Miller II show courts willing to constrain executive action in ways that would once have been considered purely political questions.
· Case that judicial power remains limited: the Court cannot strike down primary legislation, Parliament can legislate to reverse a declaration of incompatibility or an unwelcome judicial interpretation, and judges have generally shown restraint on genuinely political questions (e.g. declining to rule on the merits of Brexit itself, only on the process).
· Political and media reaction: some rulings (e.g. Miller I) provoked strong criticism from sections of the press and politicians accusing judges of overreach, reigniting debate over the appropriate boundary between judicial and political power.
Relations with the other branches and devolved bodies
· Judiciary and executive: judicial review acts as a key check on ministers and public bodies acting beyond their legal powers, though the government can in principle legislate to reverse or limit the effect of unwelcome rulings.
· Judiciary and Parliament: the Human Rights Act deliberately preserves parliamentary sovereignty by using declarations of incompatibility rather than the power to strike down law, distinguishing the UK model from the USA's stronger judicial review.
· Judiciary and devolution: the Supreme Court adjudicates disputes over the boundary between devolved and reserved powers, acting as a check on both Westminster and the devolved legislatures overstepping their legal authority.
3. Stretch and Challenge Tasks
· Compare and evaluate: research the Miller I and Miller II rulings in detail and evaluate which one represented a more significant check on executive power, and why.
· Data challenge: research the background (career path, gender, educational background) of current Supreme Court justices. To what extent does the judiciary reflect the wider population, and why might this matter?
· Debate prep: prepare arguments for and against the motion ‘This House believes the UK Supreme Court now has too much political power.’
· Synoptic thinking: explain how the concept of a declaration of incompatibility connects to the wider debate over parliamentary sovereignty covered in The Constitution.
· Extended essay practice: write a full 30-mark essay plan (introduction, three balanced paragraphs, conclusion with a clear judgement) on: ‘Evaluate the extent to which the Supreme Court has increased judicial power over Parliament and government.’
· Comparative extension: research how the US Supreme Court's power to strike down legislation differs from the UK Supreme Court's more limited role, and evaluate which model offers a better balance between judicial and democratic authority.
· Primary source analysis: read the official case summary of the Miller/Cherry (2019) prorogation judgment published by the Supreme Court and identify the key legal reasoning behind the unanimous ruling.
4. Example Assessment Question
Evaluate the view that the Supreme Court has increased judicial power over Parliament and government. (30 marks)
Guidance for a strong answer:
· Use specific, named cases (Miller I, Miller II, Belmarsh) as evidence rather than describing judicial power in the abstract.
· Explain clearly what the Court can and cannot do (judicial review and declarations of incompatibility, but not striking down primary legislation).
· Weigh evidence of growing judicial assertiveness against the continued primacy of parliamentary sovereignty.
· Reach a clear, substantiated final judgement rather than sitting on the fence.
5. Further Reading and Listening
Books
· The Rule of Law — Tom Bingham
· Enemies of the People? — a title/theme explored by several commentators examining media and political reaction to judicial rulings
· Court Number Four / similar accounts by legal journalists covering major Supreme Court cases in detail
Podcasts
· Talking Politics (David Runciman) — episodes covering Miller I, Miller II, and judicial power debates
· UK Constitutional Law Association podcast/blog discussions on major rulings
· Law Pod UK — accessible discussion of significant UK legal and constitutional cases
Websites and organisations
· The UK Supreme Court's own website (supremecourt.uk) — official case summaries and judgments, including video of hearings
· The UK Constitutional Law Association blog (ukconstitutionallaw.org) — expert legal commentary
· The Institute for Government (instituteforgovernment.org.uk) — explainers on judicial review and the separation of powers
· The Constitution Unit, UCL (ucl.ac.uk/constitution-unit) — academic analysis of judicial-executive-legislative relations

